
This past year has been daunting
for most of us as well as for our
families, practices, and our clients.
Hope was fleeting. Without 
trials, it was, to say the least,
frustrating, if not infuriating, to
find ways to resolve cases for fair
amounts. Many of us scratched
and clawed to find a way without
seeing too much light at the end
of the tunnel.
That light became a bit brighter
at the beginning of this past
March when the Philadelphia
Court of Common Pleas re-com-
menced in-person civil jury trials.
Through the courage and deter-
mination of Supervising Judge
Daniel Anders and court admin-
istration, three jury panels were
permitted to come into City Hall
on Thursdays and Fridays;
masked, socially distanced, and
with other precautions in place,
to discharge their civic duty.
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Courtrooms and Jury Assembly
areas were modified and trials
with live judges and witnesses
thankfully resumed.
As of April, there were just about
400 cases scheduled for trial in
2021 (160 Major Jury). As part of
the re-commencement, there
were 40 scheduled for March and
another 42 in April. Ultimately,
only twelve cases proceeded
through jury selection in March
and eleven more in April with all
cases either reaching settlement,
diversion to ADR, continuance, or
jury verdict. Every case calen-
dared was, indeed, reached as
promised. 54 more cases were 
calendared for May.
Recently, Judge Anders
announced that he is tackling
more complex cases. With the
help of Judges Glazer, Cohen,
New, Carpenter, and Fletman,
153 complex cases that should
have received a pre-trial confer-
ence in 2020 but-for the shut-
down (105 of which are med mal)
are presently being scheduled for
half-day settlement conferences
this summer. If they do not
resolve, the next court date will
be a trial scheduling conference
to calendar a trial in 2021 (or 2022).
The impact of the resumption of
trials has been immediate. Pre-
pandemic, about 400 cases 
settled each month. During the

pandemic, the settlement rate
slowed to 237 per month. Since
resumption of trials, the pace is
nearly back to pre-pandemic 
levels - simply because the threat
of a verdict looms once again. The
light is getting brighter.
PTLA partnered with the Court
to place protocols for discovery
and for resumption of trials amid
this pandemic and to communi-
cate to our membership. Because
jury panels are limited for now to
only six per week, it is crucial
they are not wasted. So, if you are
inclined to settle a case, try to do
so before jury selection so as to
not waste a panel for our col-
leagues.
In reflecting on our recent chal-
lenges, I like to think about one of
my very favorite movies, “Cast
Away,” where Tom Hanks plays a
supervisor for Federal Express
who is called to duty on
Christmas Eve. He promises his
girlfriend (Helen Hunt) that he’ll
be home by New Years’ but is
diverted when his plane crashes-
-which he survives only to wash
up on a deserted island. Hanks’
character expects to be rescued
and sorts the FedEx packages
that wash up on the beach. When
he finally realizes no one is com-
ing, he gets to work, using items
from the packages as survival
tools. He figures out how to start
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Long before COVID-19 disrupted
Pennsylvania’s judicial system,
the Philadelphia Court of
Common Pleas was ground zero
in a perpetual battle over venue.
Ask any member of the plaintiffs’
bar and they can attest that in
cases where their clients are per-
mitted to proceed in Philadelphia,
defendants routinely seek to gain
a perceived tactical advantage by
alleging that the City of
Brotherly Love is an inconven-
ient forum for litigation.
Defense motions for forum non
conveniens come against a back-
drop where the American Tort
Reform Association (ATRA) pub-
lishes annually its Judicial
Hellholes® report which purports
to identify places “where judges
in civil cases systematically apply
laws and court procedures in an
unfair and unbalanced manner,
generally to the disadvantage of
defendants.”1 The Philadelphia
Court of Common Pleas is cur-
rently named as the number one
“Judicial Hellhole” in the United
States along with the Supreme
Court of Pennsylvania in the
ATRA’s 2020-2021 report.2 It is
the second consecutive ATRA
report in which the Philadelphia
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While Judge New was not per-
suaded by the defense’s COVID-
19 argument, the coronavirus, for
the foreseeable future, will
remain an issue of critical impor-
tance to plaintiffs’ counsel as
defendants continue to devise
new and innovative strategies to
remove their cases from
Philadelphia. Arceo is instructive
on how to respond when defen-
dants argue that the pandemic
renders Philadelphia an incon-
venient forum for litigation.

Depose the Witnesses
In Arceo, the court permitted
supplemental discovery on the
issue of forum non conveniens,
and plaintiffs’ counsel deposed
four of the defendants’ seven fact
witnesses who signed affidavits
expressing their concerns about
contracting COVID-19 in
Philadelphia.12 Counsel elicited
testimony establishing that all of
the witnesses had eaten indoors
at restaurants in York County
without masks, had engaged in
social activities and traveled to
work each day, all despite their
COVID-19 concerns.13 Several of
the witnesses testified that they
had gone to the grocery store.14

One witness even testified that
he still practiced weekly with his
band.15

While counsel for tactical reasons
may want to consider whether it
is wise to challenge head-on the
legitimacy of an individual 
witness’s fear of COVID, the 
deposition testimony undercut
the defense position that the 
witnesses’ fear about COVID-19
transmission made Philadelphia
an inconvenient forum. 

Responding to Forum Non Conveniens Motions 
in the Time of COVID-19

Court of Common Pleas is identi-
fied as the nation’s top “Judicial
Hellhole,” as it also received the
designation for 2019-2020.3

Previously, in 2018-20194 and
2017-2018,5 ATRA ranked the
court as the nation’s number six
and number five “Judicial
Hellhole,” respectively.
With defendants asserting all
manner of inconveniences in 
support of forum non conveniens
motions to get their cases out of
Philadelphia, the latest tactic has
focused on the fear of COVID-19.
Recently, this tactic was used by
defense counsel in Arceo v. AMF
Bakery Systems, et al., which
stems from an industrial accident
at a bakery in Hanover,
Pennsylvania, in York County.6

In addition to raising the argu-
ment that the case had no con-
nection to Philadelphia, the
defense sought to transfer the
case to York County on the basis
that several fact witnesses
expressed fears about the risk of
COVID-19 in the big city.7 Also,
the defense argued that two of
their witnesses ― including a
police officer ― feared civil unrest
in Philadelphia in light of the
events of June 2020.8

The Hon. Arnold L New granted
the forum change in a one-page
opinion that did not explain his
reasoning.9 The plaintiff filed an
appeal, and Judge New subse-
quently authored an opinion on
the reasons for his order pur-
suant to Pa. R.A.P. 1925(a).10 The
opinion does not cite COVID-19
(or civil unrest) among his rea-
sons for granting the forum
change.11 As of this writing, the
appeal is still pending. Continued on page 10

Bethany R. Nikitenko, Esq.
Feldman Shepherd Wohlgelernter
Tanner Weinstock Dodig LLP
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Honorable Lisa M. Rau (Ret.)
Resonate Mediation & Arbitration

At first, we were paralyzed.
Next, some experimented. Then,
we discovered it worked! Now, it
has become the norm. We have
noticed unexpected advantages.
Many lament that we might lose
this creative option. Even as pan-
demic restrictions loosen, online
mediation remains an enduring
new resolution method.
While we have embraced and
become comfortable with this
new normal for mediating cases,
we need to remember that parties
to litigation have not been on the
same year-long journey from
reluctance to adoption that we
have. Unlike counsel and claims
representatives, parties to litiga-
tion have at least four challenges
to simultaneously navigate in an
online mediation. First, they
have to use unfamiliar technolo-
gy to communicate. Second, they
have to transition from the
adversarial litigation mode to
mediation’s problem-solving mode
with no models to provide guid-
ance. Third, party-plaintiffs deal
with complex emotions surround-
ing the injury or loss at the center
of the dispute. Finally, parties
must engage in the intellectual
analysis of weighing risks, 

benefits, and multiple unknown
outcomes to decide whether to
resolve or proceed to trial.
Preparing your clients thorough-
ly for each of these four dimen-
sions of the online mediation
experience can make the differ-
ence in whether you resolve their
cases.
Claims representatives and
defense counsel say that seeing
how plaintiffs present is a key
component in their decision-
making process at mediation.
Accordingly, prepare your plain-
tiff clients for these decision-
makers as comprehensively as
you would for the judge and jury
at trial. If things go well, they
will not need that day in court.
Technology - Harken back to
what you did last March to get
comfortable with online proceed-
ings. Use this insight to prepare
your clients. At this point in time,
most people are afraid to admit
that they do not understand how
to use Zoom or other online 
platforms. If your clients are 
confident about the technology,
they will present well and make
better decisions.
Dress rehearsal is mandatory.
Prepare your client online from
the location they will use during
the mediation. Check their back-
ground, lighting, and audio.
Explain the mute and stop video
functions. Practice the mechanics
of going to a breakout room.
These are the first tech steps
they will use at the mediation. 
If they fumble or are embar-
rassed, it will negatively impact
their overall confidence and 
presentation. How your clients

How to Prepare Clients 
for a Successful Online Mediation

project impacts the value of their
case.
Mediation Process - Even
before the pandemic, parties to
litigation were often befuddled by
what happens in mediation.
Movies and television series
abound showing the drama of
courtroom trials. We all know
judges make rulings, lawyers
present evidence and question
witnesses, and citizen jurors 
render the final decision.
Hollywood has not captured on
film the hidden mysteries of
mediation. Yet, most cases
resolve in mediation, not in the
cinematic courtroom.
While counsel and claims repre-
sentatives are accustomed to
mediation, the parties who have
the most at stake are in the dark
about how it works. After engag-
ing in a seemingly endless adver-
sarial litigation process, parties
are told there will now be a one-
day mediation where everyone
who has been fighting for years
will suddenly try to voluntarily
resolve the case. This can be dis-
orienting especially when the
parties do not understand that
the tone, roles, rules and decision
makers at mediation are all very
different than what they have
experienced in litigation.
Educate your clients that partici-
pating in mediation does not
erase their option to go to trial
and have a jury decide the out-
come. Assure them that no one
can impose a settlement on them.
Inform them that the mediator,
often a former judge, is not the

Continued on page 8



As if it were not enough that we
were in the midst of an interna-
tional pandemic, enter the Public
Readiness and Emergency
Preparedness (“PREP”) Act, a
Federal mandate that, on its face,
offers broad immunity.  

. . . a covered person shall
be immune from suit and
liability under Federal and
State law with respect to all
claims for loss caused by,
arising out of, relating to, or
resulting from the adminis-
tration to or the use by an
individual of a covered
countermeasure if a decla-
ration [by the Secretary of
Health and Human
Services] has been issued
with respect to such coun-
termeasure.1

In March 2020, the Secretary of
Health and Human Services
issued a declaration under the
PREP Act regarding the COVID-
19 pandemic, which has since
been amended five (5) times,
most recently on February 2,
2021.  Since the very first PREP
Act emergency declaration,  a

was immune, under the PREP
Act, from state law product liabil-
ity claims arising from its sale of
defective and illegal hand sanitiz-
er because of the ongoing COVID-
19 pandemic. Unwilling to grant
such broad immunity, Judge
Mark Kearney wrote:

Consumers claiming harm
from ingesting hand sani-
tizers following the onset of
the COVID pandemic may
sue the sanitizer's manu-
facturer and retailer for
product defect or negli-
gence. They must do so
aware Congress afforded
immunity from liability to
certain retailers qualified
under a fifteen-year-old fed-
eral law and present
Declaration from the
Secretary of Health and
Human Services which,
among other qualifies,
defines the method of dis-
tribution responsive to a
defined health risk which
may afford immunity for a
retailer. Not every retailer
of hand sanitizer is covered
under the limited immuni-
ty. The consumers do not
necessarily know if the
retailer obtained the hand
sanitizer for re-sale before
the pandemic or to assist in
mitigating the spread of the
pandemic. The allegedly
injured consumer can gen-
erally plead only the pur-
chase and resulting harm.
We are mindful immunity
both frustrates recovery
from possibly responsible
parties but also incentivizes
manufacturers and sellers to
create and market products
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The PREP Act & COVID-Era Claims

Elizabeth A. Bailey, Esq.
Saltz Mongeluzzi & Bendesky, P.C.

Sarah F. Dooley, Esq.
Duffy + Fulginiti

wide variety of defendants
deployed its language in an effort
to both deny state courts jurisdic-
tion and fully immunize them-
selves from COVID-related negli-
gence and product liability.
Whether or not a plaintiff’s claim
falls within the PREP Act has a
massive impact on a plaintiff’s
potential recovery. Where the
PREP Act is applicable, it limits
a plaintiff’s recovery to only those
administrative remedies outlined
in a subsection of the Act itself.2

This subsection, titled “Covered
countermeasure process,” outlays
the sole  process for compensa-
tion to  an “. . .eligible individual
for a covered injury directly caused
by the administration or use of a
covered countermeasure. . .”3 This
subsection offers the “exclusive
remedy” for all personal claims
falling into its provisions. Those
claims may only recover where
the plaintiff suffered  “serious
physical injury” or “death,” and
the recovery is limited to only
medical benefits, lost wages and,
where applicable, death benefits.
The compensation amount is set
by the Secretary of Health and
Human Services.  This subsec-
tion denies federal and state
courts jurisdiction to review any
of the Secretary’s decisions.
Plaintiff lawyers need to antici-
pate exactly how the defense may
attempt to hide behind the PREP
Act’s protections.  One scenario is
when a defendant has sold, dis-
tributed, marketed, or manufac-
tured a product that it claims is a
“covered countermeasure,” such
as hand sanitizer. In a case cur-
rently pending in the Eastern
District of Pennsylvania,4 big box
store defendant BJ’s  argued it
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Nicholas L. Palazzo, Esq.
Defino Law Associates, P.C.

Live, in-person jury trials deliver
passion-infused justice that has
decanted in a judicial team
leader’s file cabinet for over 
thirteen months, with interest
accruing like the tannins of an
aged Bordeaux. Not a thing has
changed in terms of delivery; so
long as you are a loud, boisterous
plaintiff's lawyer, whose voice
booms without a city hall micro-
phone regardless of the type of
mask covering your face.
Adrenaline peaks and overshad-
ows any anxiety that may have
existed about the possibility of
contracting COVID-19 and the
call of the crier reminds everyone
in the gallery, or should I say,
everyone listening to the
Zoom/YouTube broadcast, that
jury trials are back; there is no
escape from justice; Philly jury
trials will once again haunt
insurance adjuster’s dreams; and
I get to play Freddy Kruger. The
insurance dream catchers of
2020, aka denials and delays, are
sold out like toilet paper a year
ago, and in 2021, it’s the plain-
tiffs’ lawyers who are ready, more
than ever, to dance.
Well at least that grandiose
thinking is what motivated me
during my jury trial in March of
2021. After all, it was a tough

limited tort case and I wasn’t
exactly excited about the facts
and neither were my clients; so it
was necessary to get everyone
passionate about our goal. To
some extent, it wasn’t about
money to us; not myself, not my
firm, and not even my clients.
We all just wanted to win; we
pretty much just wanted to make
a point, we were there, FIVE
YEARS LATER, and ready to
tango. There was no settling this
now; although my clients would
have taken a fraction of the ulti-
mate verdict amount had it been
offered a year and a half ago; but
the proverbial ship had sailed
and my clients and I looked at
that court room like it was the
UFC octagon minutes before a pay-
per-view title match. Instead of 
taping up our gloves, we were 
re-taping two feet by two feet
highlighter green boxes on the
floor of Judge Perez’s Court Room
which served as our fight “corner”
during the five day trial. The
boxes were our social distancing
reminders and our designated
areas where we were required to
sit or stand to address the Court
or the Jury. And yes, I said five
days. We can thank the live
Zoom/YouTube link which contin-
uously shut down at 3:30 every
day which in turn ended each
day’s worth of testimony, so be
ready for that! Other than that,
things were smooth sailing.
Court staff did a tremendous job
keeping everyone feeling safe and
it was a trial, just like I imagined
it as a kid when I first thought
about becoming a litigator and
just like the first jury trial I tried
in Philadelphia ten years ago.
But any trial is not without pit-
falls or hiccups. We had to deal

with peculiar issues regarding
my clients’ treatment that pro-
gressed since before the start of
the pandemic. This trial, like
many others tried in March or
April of this year so far, was orig-
inally scheduled for February of
2020, and as such our expert 
depositions were recorded in
January and February of 2020.
Since then, one of my clients con-
tinued to treat for what we
argued were accident-related
injuries, but because our expert
had not opined regarding this
additional treatment (since it
post-dated his deposition), the
defense won a motion in limine
that in effect limited my client’s
testimony to only treatment that
her treating/expert doctor testi-
fied to a full year earlier.
This is something that might
come up in a variety of cases mov-
ing forward for any action that
was scheduled for trial in 2020
where the attorneys were ready
with experts already deposed, but
where a whole year’s worth of
additional investigation can but-
tress or annihilate that expert’s
testimony. Of course, the sword
cuts both ways, and I was actual-
ly able to benefit from the Court’s
ruling on this motion to attack
the credibility of the defense
expert. The defense recorded the
trial testimony of Dr. Sachin
Dheer as their expert radiologist
in February of 2020. After his
testimony was “in the can,” this
same doctor was then retained by
the same defense firm for a large
number of cases over the rest of
2020 and into 2021, which evi-
denced his bias to a considerable
degree. I was able to utilize

Continued on page 14
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functional white light facing the
rear of the tractor and a faded 
triangle that provided no illumi-
nation. Plaintiff alleged
Defendants were either aware,
for an extended period of time,
that tractor required repairs and
additional lighting and yet con-
tinued to operate the tractor in
violation of the Motor Vehicle
Code, or Defendants simply did
not care that they failed to make
any inspection of the tractor to
determine if it could be operated
on the highway safely after dark.
Plaintiff alleged that either way,
the conduct of Defendants Beiler
and Wolfe was so reckless that
punitive damages claims were

. . . the prospective jurors
completed and submitted
questionnaires pursuant to
Pa. R. Crim. P. 631, which
were then provided to both
the Commonwealth and
Defense Counsel for review.
During voir dire, Defense
Counsel was neither pro-
hibited nor prevented from
presenting questions to the
potential jury members.
Similarly, neither
Appellant nor Defense
Counsel was sequestered
away from the venireperson
during the process and both
were able to hear the
responses to questions
posed during the process of
voir dire.  Moreover,
Appellant was not preju-
diced by the health require-

RECENT OPINION OF INTEREST

On appeal from the Court of
Common Pleas of Berks County,
the appellant argued, inter alia,
that the trial court erred in
requiring the prospective jurors
to wear masks and socially 
distance during voir dire.
Specifically, the appellant com-
plained that the members of the
entire venire were required to
wear face coverings and were
then spread out over a vast 
distance, far more spread out
than is normal practice for voir
dire. The Superior Court dis-
agreed, finding that masking and
social distancing of the prospec-
tive jurors did not interfere with
the sole purpose of voir dire;
namely, the “empaneling of a
competent, fair, impartial, and
unprejudiced jury capable of 
following the instructions of the
trial court.” Further:

ment that potential jurors,
along with all other individ-
uals admitted to the court-
house, were required to
wear a mask, as the
Commonwealth was subject
to the same restriction.

The Superior Court noted that
the trial court did not “arbitrarily
require the prospective jurors to
wear masks and socially distance
during voir dire.” Rather, faced
with the COVID-19 pandemic,
the trial court reasonably
imposed these requirements and
complied with governing safety
measures employed by federal
and state agencies, as well as our
Supreme Court’s emergency judi-
cial orders.  w

Commonwealth v. Mark Andrew Delmonico, 
2021 Pa. Super. 85 (Pa. Super. Ct. 2021)

7
Continued on page 8
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employer’s, Defendant Wolfe’s
farm. The tractor was carrying
an approximately 600-pound bale
of hay on the front of the tractor.
The farm tractor was struck from
behind by a Toyota Tacoma fitted
with a snowplow and operated by
Defendant Putnam. After strik-
ing the tractor, the Tacoma
crossed the center line, striking
Ms. Wetzel’s Nissan Altima head-
on, causing her death.
Plaintiff sought punitive dam-
ages against Defendants Beiler
and Wolfe because the tractor
was operated on the roadway
after dark without proper light-
ing and safety equipment as
required under Pennsylvania
Law. The tractor had only one

Wetzel v. Mervin K. Beiler, et al.
Court and Case No.:
Centre County Court of Common
Pleas; Docket No. 2019-295
Judge:
Honorable Pamela A. Ruest
Mediator:
Herman A. Gailey III, Esq.;
Gailey Legal Group
Comment:
On November 16, 2018,
Plaintiff’s decedent, Crystal
Wetzel, was driving home on
State Route 45. As Ms. Wetzel
drove on State Route 45 in Potter
Township, Centre County,
Defendant Beiler was operating a
tractor in the opposite direction,
half on the roadway and half on
the berm, on his way to his



warranted. Preliminary Objections
filed by Defendants Beiler and
Wolfe seeking to strike the claims
for punitive damages were over-
ruled. 
Extensive testing was performed
on the vehicles and tractor.
Information was downloaded
from the Tacoma and Altima.
The tractor was weighed with
and without the bale of hay. The
lights on the farm tractor,
Tacoma and Altima were all test-
ed. Plaintiff’s expert, Mr.
Thierwechter, a retired
Pennsylvania State Police Crash
Reconstruction Specialist, con-
ducted an exhaustive crash
reconstruction analysis. Mr.
Thierwechter was able to deter-
mine numerous data points,
including the respective speeds of
the vehicles and tractor, the
Delta-V of the tractor and
Tacoma, the closing speed
between the tractor and the
Tacoma, the closing speed
between Ms. Wetzel’s Altima and

decisionmaker. Let them know
that you are solidly their advo-
cate acting to achieve their goals
and this requires you to honestly
share their trial risks and strike
a conciliatory tone with others.
Remind them they can only
resolve the case if all parties
agree, and you will help them
make a wise decision. Once edu-
cated and prepared, they may
enjoy the opportunity that media-
tion provides. Even if they do not
resolve their case, they will have
been fully involved in the deci-
sion to go to trial.
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How to Prepare Clients for a Successful Online Mediation
Continued from page 4

Emotional Component - Party-
plaintiffs often enter the media-
tion with considerable emotional
trauma stemming from their
injury or loss. They may not have
come to terms with the reality
that litigation cannot undo the
harm they have suffered and can
only provide monetary compensa-
tion. They might be unprepared
for the overwhelming emotion
that arises as their case and
potential resolution are dis-
cussed. Counsel and claims rep-
resentatives who are unencum-
bered by this emotional overlay

can easily forget that plaintiffs’
emotional experience can inter-
fere with their decision-making
abilities.
Being in a highly charged emo-
tional state and trying to make a
complicated decision are neuro-
logically incompatible. We have
all experienced emotional situa-
tions where the fight or flight
survival part of the brain kicks
into action. Neuroscientists refer
to this as our lizard brain. Do we
fight the adversary or run away?
We might freeze, have tunnel

CASE NOTE OF INTEREST
Wetzel v. Mervin K. Beiler, et al.
Continued from page 7

the Tacoma, and the reaction/
response times of Defendant
Putnam and Ms. Wetzel. Mr.
Thierwechter concluded Defendant
Putnam responded to the hazard
presented by the tractor just two
seconds prior to impact, braking
aggressively and steering sharply
to the left in a failed attempt to
avoid the collision. However, Mr.
Thierwechter determined the
braking applied was insufficient
relative to the speed of the
Tacoma and the closing distance
of the tractor. The right front of
the Tacoma struck the left rear
tire of the tractor.  The Tacoma
then left its lane of travel and
entered directly into the path of
Ms. Wetzel’s Altima, which was
clearly visible to Defendant
Putnam for an extended period of
time. Mr. Thierwechter conclud-
ed Ms. Wetzel responded to the
Tacoma 2.1 seconds before
impact by braking aggressively
and steering sharply to the right,
unable to avoid impact.

After a virtual Mediation and dis-
cussions that continued over sev-
eral weeks, the parties reached a
settlement.
Outcome of the Cae:
$2.95 Million Settlement after
Mediation
Plaintiff’s Experts:
Andrew P. Thierwechter,
Thierwechter Collision Forensics
Andrew Verzilli, M.B.A.
Defense Experts:
Kurt Whitling; DJS Associates,
Inc.
Steven M. Bryan; CED
Technologies, Inc.
Plaintiff’s Counsel:
Alvin F. de Levie, Esq., Alvin F.
de Levie & Associates.
Defense Counsel:
Joshua J. Bovender, Esq.;
Thomas, Thomas & Hafer, LLP
W. Darren Powell, Esq.; Johnson
Duffie
Donald L. Carmelite, Esq.;
Mashall Dennehey

Continued on page 9
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How to Prepare Clients for a Successful Online Mediation
Continued from page 8
vision, and have difficulty remem-
bering details. We certainly cannot
engage in sophisticated problem
solving or legal analysis using
our lizard brain. We need to reen-
gage our cerebral cortex to think
wisely.
While you cannot erase the added
challenge that emotional trauma
has for your clients, you can pre-
pare them for it and provide them
methods to cope with it during
the mediation. Consider having
your clients speak about the
impact of the injury or loss at the
mediation, either at the joint ses-
sion or to the mediator privately.
It can be cathartic and provides
an outlet for their emotion. It
might positively impact the other
side’s evaluation. Let your clients
know they can take breaks when
overwhelmed, can ask you to
repeat things, and can bring a
loved one for support. Writing
things down actually helps to
calm emotions and reengages the
cerebral cortex. So does taking a
walk and getting fresh air.
Remind your clients that the
compensation will likely feel
incomplete and inadequate no
matter what it is because what
they really want is to not have
suffered the loss in the first place.
Resolve or Litigate Risk/Benefit
Analysis - Counsel think about
the risks and benefits of their
clients’ cases incessantly. They

rarely burden their clients with
their fears about the risks. At
mediation, all of this will be dis-
cussed and analyzed with your
clients as part of the team. Yet,
this type of analysis is novel to
your clients. They would benefit
from your guidance.
Prepare your clients to listen to
the risks with an open mind.
Inform them that your initial
demand is not the end point, so
they don’t feel like they have lost
when you move down from it.
Likewise, don’t act visibly disap-
pointed when the first number
from your opponent comes in:  it
is not their end point either. Be
aware that your clients will be
taking cues from you as to
whether mediation was a bril-
liant idea or a disaster. Do the
math throughout the process by
deducting fees and costs so your
clients can see the proposed take
number each time so they can
watch the number grow over
time. This will increase their sat-
isfaction with the final number.
Ensure you know their goals,
they may not have shared some
reason they need immediate 
resolution. Discuss potential
numbers in advance but do not
lock them into a number. The
mediation process might change
your view. Enjoy knowing that
with mediation you may be
answering the very need your

clients had when they came to
you by succeeding in providing
some measure of relief from their
tragedy.
Conclusion
Most parties will resolve their
case through mediation rather
than trial. For them, mediation
becomes their day in court.
Prepare them as thoroughly as
you would prepare them for trial.
Ensure that they understand the
technology for communicating,
know how mediation differs from
litigation, have methods to han-
dle the inevitable emotion, and
are ready for the intellectual
decision-making of mediation.
Your clients will be reminded of
their loss or injury regularly
throughout their lives. You want
them to reflect back on the reso-
lution you helped them achieve,
and feel completely satisfied with
the experience and the outcome.
Satisfied clients also bring new
clients.  w
Editor’s Note: Judge Lisa M.
Rau (ret.) founded Resonate
Mediation and Arbitration, LLC
in 2019 after serving for over 18
years as a state trial judge and
team leader on the Court of
Common Pleas in Philadelphia.
You may contact Judge Rau at:
judgerau@resonatemediation.com.



Check the Data
As expressed in the iconic John
Adams quote, “facts are stubborn
things,” and data from the
Pennsylvania Department of
Health is no exception.
In Arceo, plaintiffs’ counsel effec-
tively rebutted defendants’ argu-
ment that trial in Philadelphia
would somehow be more danger-
ous than in York County by citing
to data from the Department of
Health website showing that
Philadelphia County had a lower
COVID-19 infection rate than
York County.16 The data from
February 2, 2021 showed that
Philadelphia County had 6,632.7
cases per 100,000 residents com-
pared with 7,229.4 cases per
100,000 residents in York
County.17

Remind the Court 
That Safety Measures Exist

While many Americans are
understandably concerned about
contracting COVID-19, they may
have fears disproportionate to
the risk of actual exposure and
illness. With guidance from the
Centers for Disease Control and
Prevention, Philadelphia’s Court
of Common Pleas has undertaken
extensive measures to provide a
safe environment for trial,
including social distancing,
mandatory use of masks, and
separation barriers. Witnesses
can be provided this information
and be reassured about the safe-
ty of appearing in court. Also, vir-
tual depositions, which were used
to depose the witnesses in Arceo,
and other remote proceedings,
further help reduce the risk for
COVID-19 transmission. 
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Responding to Forum Non Conveniens Motions in the Time of COVID-19
Continued from page 3

Don’t ‘Litigate for 
the Moment’

The pandemic is a rapidly mov-
ing target. It has impacted differ-
ent parts of the United States at
different times, and some areas
of Pennsylvania have been more
impacted than Philadelphia. A
year ago, it seemed inconceivable
that three highly effective vacci-
nations would be available in the
United States and that 8,939,043
full and partial vaccinations
would have been administered in
Pennsylvania as of May 6, 2021.18

President Biden has announced a
new goal to have 70 percent of
U.S. adults at least partially vac-
cinated by July 4, which has been
achieved in Philadelphia.
As the plaintiffs pointed out in
Arceo, trial in their case is likely
two years away.19 Circumstances
can, and will, change, and there
is nothing to suggest that a
change of venue now will make
anyone safer from COVID-19 sev-
eral years down the road.
Similarly, civil unrest, which was
also raised in the defendants’
motion, can occur anywhere at any
time, even in York, Pennsylvania.
Presently, there is no civil unrest
in Philadelphia, and events that
occurred in June 2020 have no
place in a proper forum non con-
veniens analysis.
As trial lawyers, we all want to
be safe in our practice of law. But
the “safety” that defense counsel
seek when they attempt to trans-
fer a matter out of Philadelphia
due to COVID-19 is, arguably,
safety from something else that
gives them concern.  w
1 Judicial Hellholes 2020-2021, at
Preface, https://www.judicialhell-

holes.org/wp-content/uploads/
2020/12/ATRA_JH20_layout_09d
-1.pdf
2 Id. at 1.
3 Judicial Hellholes 2019-2020, at
1, https://www.judicialhellholes.
org/wp-content/uploads/2020/
08/ATRA_JH19_layout_FINAL.pdf
4 Judicial Hellholes 2018-2019, at
2, https://www.judicialhellholes.org
/ w p - c o n t e n t / u p l o a d s / 2 0 2 0 /
09/ATRA_JH18_layout_final2.pdf
5 Judicial Hellholes 2017-2018, at
2, https://www.judicialhellholes.
org/wp-content/uploads/2020/09/
judicial-hellholes-report-2017-
2018.pdf
6 Mitchell, Max, “Phila. Judge
Grants Forum Change After
Defendants Pointed to Witnesses’
COVID Fears,” The Legal
Intelligencer (Feb. 18, 2021).
7 Id.
8 Arceo v. AMF Bakery Systems,
et al., No. 1229, Motion of
Defendants, Hanover Foods
Corporation, Wege Pretzel Co.,
Inc. (A Non Jural Entity) and
Bickel’s Snack Foods, Inc. to
Transfer Venue to York County
Court of Common Pleas Pursuant
to the Doctrine of Forum Non-
Conveniens, ¶¶ 31, 35 (Ct. Com.
Pl. Nov. 23, 2020).
9 “Phila. Judge Grants Forum
Change After Defendants
Pointed to Witnesses’ COVID
Fears,” supra.
10 Arceo v. AMF Bakery Systems,
et al., No. 1229, Opinion (Ct.
Com. Pl. April 29, 2021).
11 Id.
12 Arceo v. AMF Bakery Systems,
et al., No. 1229, Plaintiffs’
Supplemental Brief in Opposition
to Defendants’ Joint Motion to
Transfer Venue for Forum Non

Continued on page 11



which the Government
approves to mitigate the
pandemic. But we cannot
grant immunity from liabil-
ity and summarily dismiss
a complaint based on the
face of the consumer’s alle-
gations which do not allow
us to find the retailer
obtained the hand sanitizer
in response to the pandem-
ic or under specific distribu-
tion channels directed by
the Secretary.5

A “covered countermeasure”
under the PREP Act is defined as
a qualified pandemic or epidemic
product, among other things.6 A
qualified pandemic or epidemic
product is further defined as a
drug (as such term is defined by
the Federal Food, Drug &
Cosmetic Act (“FD&C”)), a biolog-
ical product (as such term is
defined by the PREP Act), or a
device (as such term is defined by
the FD&C Act), that is a product
manufactured, used, designed,
developed, modified, licensed, or
procured to diagnose, mitigate,
prevent, treat, cure, or limit the
harm of a pandemic/epidemic.7

While there are other definitions
of covered countermeasure, the
defendant in Avicolli only focused
on the above. The defendant took

Conveniens (Ct. Com. Pl. Feb. 3,
2021).
13 Id. at 8.  Id. 
14 Id.
15 Id.
16 Id.
17 Pennsylvania Department of
Health, COVID-19 Vaccine

ARTICLE OF INTEREST
Responding to Forum Non Conveniens Motions in the Time of COVID-19
Continued from page 10

Dashboard, https://www.health.
pa.gov/topics/disease/coron-
avirus/Vaccine/Pages/Dashboard.
aspx (last visited May 6, 2021).
18 “Phila. Judge Grants Forum
Change After Defendants
Pointed to Witnesses’ COVID
Fears,” supra.

Editor’s Note: Bethany R.
Nikitenko is a partner at
Feldman Shepherd Wohlgelernter
Tanner Weinstock Dodig LLP.
You may reach Ms. Nikitenko at: 
bnikitenko@feldmanshepherd.com
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Continued from page 5
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a broad leap, without any legal or
statutory support, and argued
that all hand sanitizers, in gener-
al, were a “covered countermea-
sure” in that they are a qualified
pandemic/epidemic product,
despite the fact that companies
have been selling hand sanitizer
and other such products long
before the pandemic hit.
However, before doing so, the
defendant failed to look at the
Federal FD&C Act’s definitions
of drug and device, and the PREP
Act’s definition of biological prod-
uct, as is specifically instructed to
do so in the PREP Act.
Therefore, before reaching the
insupportable conclusion that in
general, hand sanitizer is a cov-
ered countermeasure under the
PREP Act, one must determine if
the particular product at issue
actually fits into one (1) of three
(3) categories of qualified pan-
demic/epidemic products.
The FD&C Act defines a “drug”
as articles intended for use in the
diagnosis, cure, mitigation, treat-
ment, or prevention of disease in
man or other animals or articles
(other than food) intended to
affect the structure or any func-
tion of the body of man or other
animals.8 Specifically, the PREP
Act only references Section

321(g)(1) of the FD&C Act in
defining the term “drug.” This is
an important distinction, as
unapproved “drugs,” such as the
hand sanitizer in the Avicolli
case, are considered “new drugs”
under Section 321(p), and not a
“drug” under Section 321(g).
“New drugs” are not generally
recognized as safe and effective
for use under the conditions pre-
scribed, recommended, or sug-
gested in their labeling, per the
FDA. The PREP Act does not
include Section 321(p) in its
accepted definition of a drug, only
Section 321(g)(1).9 As such, be
mindful of whether or not your
product qualifies as a “drug” or a
“new drug” if you are facing this
argument.
Nevertheless, even assuming the
product does qualify as a “drug”
under the FD&C Act, it then
needs to fit the next requirement:
that it be a product specifically
used to mitigate, prevent, treat,
cure, or limit the harm of the
COVID-19 pandemic.10 In Avicolli,
the FDA’s website specifically
indicated that claims of hand
sanitizers preventing the spread
of COVID-19 are false, mislead-
ing, and unproven. The FDA also
found that the labeling and

Continued on page 12



branding of the specific hand san-
itizer at issue as “hand sanitizer”
was false and misleading due to
the high concentrations of
methanol, which can be danger-
ous to health when used as a
hand sanitizer – skin exposure
can lead to systemic absorption
and substantial exposure can
lead to blindness or death.  As
such, the “hand sanitizer” at
issue in Avicolli did not conform
to the requirements of the PREP
Act’s definition of a covered coun-
termeasure as the product is not
even a hand sanitizer – as argued
by the plaintiffs therein.
A “biological product” is defined
as a virus, therapeutic serum,
toxin, antitoxin, vaccine, blood,
blood component or derivative,
allergenic product, protein, or
analogous product, or arsphenamine
or derivative of arsphenamine (or
any other trivalent organic arsenic
compound), applicable to the pre-
vention, treatment, or cure of a
disease or condition of human
beings.11 There was no evidence,
nor could there be, that the hand
sanitizer was a “biological prod-
uct.” The FD&C Act lastly
defines “device” as an instru-
ment, apparatus, etc., including
any component which is: 1) recog-
nized in the official National
Formulary, or the United States
Pharmacopeia; 2) intended for
use in the diagnosis of disease or
other conditions, or in the cure,
mitigation, treatment, or preven-
tion of disease; or, 3) intended to
affect the structure or any func-
tion of the body of man and which
does not achieve its primary
intended purposes through chem-
ical action and which is not
dependent upon being metabo-

The PREP Act & COVID-Era Claims
Continued from page 11
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lized for the achievement of its
primary intended purposes.12

There was no evidence, nor could
there be, that the hand sanitizer
was a “device.”
In agreeing with the plaintiffs
that the PREP Act did not apply,
Judge Kearney ruled that the
facts were distinguishable in a
case where, for example, a distill-
ery began obtaining and selling
hand sanitizer as part of a specif-
ic and coordinated effort to miti-
gate the spread of COVID-19.
Plaintiffs beware: if Judge
Kearney had found that the
PREP Act did apply, then the
case would have been subject to
transfer to the District of
Columbia, and, state law product
liability claims may have been
preempted, with the potential
that only federal claims of willful
misconduct being permitted to
proceed.
Even though the PREP Act
expressly set forth its limitation
to deployment of “countermea-
sures,” defendants nationally are
attempting to extend it into
claims relating to negligent work-
place/nursing home COVID-19
exposure. Defendants argue that
their following (or, often, failure
to follow) CDC guidance and
deployment (or, often, non-
deployment) of COVID-19 coun-
termeasures place these claims
within the ambit of PREP Act
immunity and related federal
preemption.  It is under this pre-
tense that these defendants
remove cases to federal court,
arguing both that the PREP Act
completely preempts plaintiffs’
claims and that it makes the
defendants “federal officers” for
the purposes of jurisdiction under

28 U.S.C. §1442. As a result,
nearly all of the rulings related to
the scope of the PREP Act’s
immunity arise in the context of
plaintiffs’ motions to remand
back to state court. 
By a large majority, these courts
have ruled that the PREP Act
does not confer either federal
question jurisdiction or federal
officer jurisdiction. The courts,
however, have gone beyond
answering just these jurisdiction-
al questions. In addition, a num-
ber of the involved courts have
held that the PREP Act is not
applicable to negligent COVID-
19 exposure cases at all. These
cases have nearly unanimously
concluded that “the PREP Act
applies to action, not inaction.”12

The Federal Court for the
District of New Jersey explained
that  the PREP Act “is designed
to protect those who employ
countermeasures, not those who
decline to employ them.”13 To
date, there is only one case where
the court found the PREP Act
applied to negligent COVID-19
exposure.14 Every other case, to
date, has rejected PREP Act’s
applicability in this context.15

In support of their arguments,
defendants have heavily relied on
an Advisory Opinion issued by a
lawyer in then-President Donald
Trump’s Department of Health
and Human Services, in the sun-
set days of his administration.
The opinion concludes, without
legal support, that (1) The PREP
Act offers complete federal pre-
emption; and (2) PREP Act
immunity also applies to any
defendant’s inaction, as well as
action. These defendants argue

Continued on page 13



that this executive administra-
tive opinion is controlling and
dispositive on the applicability of
the PREP Act here. 
Though the HHS opinion is fairly
recent, courts have already
rejected its importance in this
analysis. In Dupervil v. All.
Health Operations, LCC, the
court held that this advisory
opinion had no control, was owed
no deference, and was not per-
suasive:

…the Advisory Opinion
here expressly states that it
‘does not have the force or
effect of law.’ Thus, even
assuming that Congress
intended to delegate
authority to the Secretary
and HHS's Office of the
General Counsel ‘generally
to make rules carrying the
force of law,’ the Office of
the General Counsel inter-
pretation … was not ‘pro-
mulgated in the exercise of
that authority’
Moreover, the Court finds
that the interpretation
lacks the ‘power to per-
suade.’ The Advisory
Opinion cites no cases for
its proposition that an
exclusive federal adminis-
trative remedy is sufficient
for complete preemption.16

At present there are at least
three of these cases up on appeal
in the circuit courts. Until those
appellate cases are decided, and
any circuit splits resolved in the
United States Supreme Court,
plaintiffs bringing a COVID-19 or
COVID-19-related case should
expect the PREP Act to be a

The PREP Act & COVID-Era Claims
Continued from page 12
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prominent focus of the defen-
dants’ strategy. That strategy
will include removal to federal
court and PREP Act Immunity
arguments. 
The case law to date underscores
the importance of careful plead-
ing. Unlike other more expansive
federal law, courts are willing to
recognize and enforce the PREP
Act’s statutory limits, where
plaintiffs’ claims are pled outside
its scope.  w
1 42 U.S.C. §247d-6d(a)(1).
2 42 U.S.C. §247d-6e(a).
3 42 U.S.C.A. §247d-6e.
4 Avicolli v. BJ’s Wholesale Club,
Inc., 2021 U.S. Dist. LEXIS
67096 (E.D. Pa. 2021).
5 Id. at 1-2.
6 42 U.S.C. §247d-6d(i)(1)(A).
7 42 U.S.C. §247d-6d(i)(7)(A).
8 21 U.S.C. §321(g)(1).
9 42 U.S.C. §247d-6d(i)(7).
10 42 U.S.C. §247d-6d(i)(1)(A).
11 42 U.S.C. §262(i)(1).
12 21 U.S.C. §321(h).
13 Avicolli supra, 2021 U.S. Dist.
LEXIS 67096 at 10-11.
14 Jackson v. Big Blue Healthcare
Inc., 2020 WL 4815099, 7 (D.
Kan. 2020).
15 Estate of Maglioli v. Andover
Subacute Rehabilitation Center,
2020 WL 4671091, 9 (D. N.J.
2020).
16 Garcia v. Welltower OpCo
Group LLC, 2021 WL 492581
(C.D. Cal. 2021).
17 See also Dupervil v. Alliance
Health Operations, LCC, 2021
WL 355137, 10 (E.D. N.Y. 2021);
Anson v. HCP Prairie Vill. KS
OpCo LLC, 2021 WL 308156,
9–11 (D. Kan. 2021); Estate of
Smith ex rel. Smith v. The Bristol
at Tampa Bay Rehab. & Nursing

Ctr., 2021 WL 100376, 1–2 (M.D.
Fla. 2021); Gunter v. CCRC
OPCO-Freedom Square, LLC,
2020 U.S. Dist. LEXIS 201622,
9–15 (M.D. Fla. 2020); Saldana v.
Glenhaven Healthcare LLC, 2020
WL 6713995, a2 (C.D. Cal. 2020);
Martin v. Serrano Post Acute
LLC, 2020 WL 5422949, 2 (C.D.
Cal. 2020).
18 Dupervil v. supra, 2021 WL
355137 at 10 (internal citations
omitted).
Editor’s Note: Elizabeth A.
Bailey is an Asssociate at Saltz,
Mongeluzzi & Bendesky, PC,
where she focuses on catastrophic
personal injury cases resulting
from construction and workplace
accidents, aerial lift accidents,
electrical accidents, and product
defects, and malfunctions in
Pennsylvania and New Jersey.
Ms. Bailey can be reached at:
ebailey@smbb.com.
Sarah Dooley is a Partner at
Duffy + Fulginiti, where she
focuses her practice on represent-
ing the catastrophically injured.
Sarah also serves as Editor-in-
Chief of the Verdict. You may 
contact Ms. Dooley at:
sdooley@duffyfirm.com.



expert interrogatories from other
cases authored in late 2020 and
early 2021, which Dr. Dheer had
verified, as evidence in our case
pursuant to Petrina v. Allied
Glove Corp.1, even though they
post-dated the recording of the
doctor’s testimony in our case.
We weren’t confined to simply
impeaching the doctor during his
deposition; rather, Judge Mia
Perez permitted me to use
responses to expert interrogato-
ries in another case as actual
rebuttal evidence to Dr. Dheer’s
claim that he only seldom testi-
fied on behalf of the defendant's
law firm. Had this case gone to
trial like it was supposed to in
February 2020, I wouldn’t have
had the benefit of the extra year’s
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Jury Trials Through the COVID Crucible
Continued from page 6

worth of investigation into Dr.
Dheer’s impartiality issues and I
would not have been able to
attack his credibility as success-
fully as I did.
I won’t bore you all with any fur-
ther discussions of the legal
issues in the case; what’s impor-
tant about my March 2021 trial
and this article is that
Philadelphia City Hall Jury tri-
als are in fact back - my case is
direct evidence, not an inference,
not circumstantial, but proof in
the pudding.
As plaintiff trial lawyers, we are
legal gladiators, word warriors,
fighting for justice. Philadelphia
City Hall is our Colosseum, and it
is open and ready for the next
main event.  w

1 46 A.3d 795, 799 (Pa. Super. Ct.
2012).
Editor’s Note: Nicholas Palazzo
is an Associate at De Fino Law
Associates, PC, where he concen-
trates his practice in personal
injury law. You may contact 
Mr. Palazzo at
npalazzo@definolawyers.com.

Editor’s Note: Daniel Jeck is a
Shareholder at the law firm
Eisenberg, Rothweiler, Winkler,
Eisenberg & Jeck, PC, where he
concentrates his practice in com-
plex medical malpractice cases.
He is President of the
Philadelphia Trial Lawyers
Association. You can reach Mr.
Jeck at: dan@erlegal.com.

a fire. A volleyball, stained with
his own blood, becomes Wilson -
a needed companion. He finds a
way - and survives. Four years
later, the side of a cabin bath-
room washes ashore, and he 
creates a sail. He miraculously
gets off the island and is rescued.
Essentially, what finally makes it
possible for him to leave isn't
what he relied on in his old life
but the hope he has learned from
his time on the island.

President’s Message
Continued from page 1

I imagine we have all learned
about the power of hope as we
come out of this. With some will
and determination, we all can
and will be successful. We just
need to keep moving forward
because, as Tom Hanks reminds
us, even in difficult times:
“[T]omorrow the sun will rise.
Who knows what the tide could
bring?”  w
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